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HURW TZ, Board Menber:

In a decision dated June 26, 1997, the Inmm gration Judge found the
respondent deportable and pretermtted his application for
suspensi on of deportation under section 244(a)(1) of the Inmm gration
and Nationality Act, 8 U S. C. § 1254(a)(1) (1994), but granted him
the privilege of voluntary departure. The respondent has appeal ed
from the pretermssion of his application for suspension of
deportation. The appeal will be dism ssed.
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. BACKGROUND

The respondent is a 25-year-old nmale native and citizen of Mexico
who entered the United States on or about My 17, 1989. On
March 26, 1996, the Inmgration and Naturalization Service i ssued an
Order to Show Cause and Notice of Hearing (Form I-221) and pl aced
the respondent in deportation proceedings. On July 17, 1996, the
respondent appeared at his master cal endar hearing and decl ared his
intention to seek suspension of deportation. On Cctober 9, 1996,
the respondent filed an application for that relief. At the nmerits
hearing of June 26, 1997, however, the |Immgration Judge
pretermtted the application, observing that the respondent had not
acquired 7 years’ continuous physical presence in the United States
prior to the issuance and service of his Oder to Show Cause.
Citing our decision in Matter of NJ-B-, InterimDecision 3309 (Bl A
1997),! the Immgration Judge concluded that the respondent was
prima facie ineligible for suspension of deportation.

On appeal, the respondent argues that the preterm ssion of his
application is based on an i nproper retroactive application of new
law. The respondent maintains that his case is subject to prior
law, which requires him to accumulate the requisite 7 years’
presence prior to the filing of his application for relief, rather
than prior to the issuance of his Oder to Show Cause. The
respondent al so asserts that the decision of the Inmmgration Judge
is fatally flawed because it relies on Matter of NJ-B-, which had
been vacated since the time of the hearing. Alternatively, the
respondent contends that the new | aw viol ates due process because it
di scrim nates between classes of aliens without a rational basis.

In response, the Service cites the recent changes in the | aw and
mai ntains that the respondent is not eligible for suspension of
deportati on because he has not shown the period of continuous
physi cal presence required by the revised statute.

1. | SSUE

The issue in this case is whether the provision for calculating
conti nuous physical presence in section 240A(d) of the Imrgration
and Nationality Act, 8 U S.C. 8§ 1229b(d) (Supp. Il 1996) (the “stop
time rule”), applies to applications for suspension of deportation.

L' Qur decision in Matter of N J-B- was subsequently vacated by the
Attorney CGeneral. Att'y Gen. Oder No. 2093-97 (July 10, 1997).
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[11. RECENT DEVELOPMENTS IN THE LAW

At the time the respondent first indicated his interest in
suspensi on of deportation, that relief was governed by section
244(a) of the Act. Section 244(a) required, inter alia, that an
appl i cant for suspension of deportation be physically present in the
United States for a continuous period of at least 7 years
i medi ately preceding the date of application.

On Septenmber 30, 1996, the Illegal I nmgrati on Ref ormand | nm grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546 (“IIRIRA"), was enacted. The IIRIRA elimnated the
relief of suspension of deportation and substituted a simlar
renedy, cancellation of renoval, at section 240A of the Act. See
Il RIRA 88 304(a)(3), 110 Stat. at 3009-594; 308(a)(7), 110 Stat. at
3009-615. It also introduced into the | aw a provision that closes,
or “stops,” the period of continuous physical presence upon the
servi ce of a chargi ng docunent on the alien, whichis referred to as
a “notice to appear.” See section 240A(d)(1) of the Act. Thi s
“stop tine” rule applies to notices to appear issued before, on, or
after the IIRIRA' s enactnent date. See IITRIRA § 309(c)(5), 110
Stat. at 3009-627.

In Matter of N-J-B-, supra, we exanmined and interpreted section
309(c)(5) of the IITRIRA to determ ne the scope of its transitional

rules. 1In that case, we concluded that the stop tinme rule applies
to applications for suspension of deportation that were pendi ng at
the time the I RIRA took effect. Subsequent to the respondent’s

appeal, the Attorney GCeneral vacated our decision in Matter of
N-J-B- and announced that a substitute order would be forthcom ng.

Bef ore a new order was issued, however, the President signed into
| aw t he Ni caraguan Adjustnment and Central American Relief Act, Pub.

L. No. 105-100, tit. II, 111 Stat. 2193 (1997), anended by Pub. L.
No. 105-139, 111 Stat. 2644 (1997) (“NACARA’). This law revised
certain sections of the IIRIRA including the transitional
provi sions for suspension of deportation. See NACARA § 203(a), 111
Stat. at 2196. It provided that the stop time rule applies to

Orders to Show Cause issued before, on, or after the IIRRA s
enact nent date. I d.

V. STATUTORY ELI QA BILITY FOR SUSPENSI ON OF DEPORTATI ON
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For purposes of our review, the respondent’s eligibility for
suspensi on of deportation hinges on which nethodology is used to
conpute his period of continuous physical presence. Under the
met hodol ogy of prior law, the respondent may be eligible for
suspensi on of deportation because he had acquired the requisite
period prior to the time he tendered his application for suspension
of deportation. Under the nmethodology of current Ilaw, the
respondent is prima facie ineligible for relief because he had not
acquired the requisite period prior to the service of his charging
docunent . Based on the amended |anguage of the IIRIRA and its
| egi sl ative underpinnings in the NACARA, we find that the stop tine
rule applies to applications for suspension of deportation

A.  Revisions Made by the NACARA

As a general matter, persons in deportation or exclusion
proceedi ngs that had begun before April 1, 1997, are not subject to

the changes made by the IIRIRA. IIRIRA § 309(c)(1), 110 Stat. at
3009-625.2 This general grandfathering provision does not apply,
however, where the statute expressly provides otherw se. 1d.

As originally enacted, the I | R RA contai ned a single provision that
addr essed pendi ng suspensi on of deportation cases. That provision,
which was entitled “Transitional Rule with Regard to Suspensi on of
Deportation,” read as foll ows:

Paragraphs (1) and (2) of section 240A(d) of the
Immigration and Nationality Act (relating to continuous
resi dence or physical presence) shall apply to notices to
appear issued before, on, or after the date of the
enactnment of this Act.

1 RIRA § 309(c)(5), 110 Stat. at 3009- 627.

The NACARA recast that provision as a general rule, conplenented
by specific exceptions. This general transitional rule essentially
tracks the IIRIRA s original wording, but substitutes the reference
to “notices to appear” with the foll ow ng | anguage regardi ng “orders
to show cause”:

2 The April 1, 1997, date is derived from a fornmula in section
309(a), which provides that the general effective date for this
title of the ITRIRA is the first day of the first nmonth begi nni ng
nmore than 180 days after the date of the I RIRA' s enactnent, which
was Septenber 30, 1996. IIRIRA § 309(a), 110 Stat. at 3009-625.
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IN CENERAL. —Subject to subparagraphs (B) and (Q),
paragraphs (1) and (2) of section 240A(d) of the
Immigration and Nationality Act (relating to continuous
resi dence or physical presence) shall apply to orders to
show cause (including those referred to in section
242B(a) (1) of the Inmgration and Nationality Act, as in
effect before the title I11l-A effective date), issued
before, on, or after the date of the enactnent of this Act.

IIRIRA 8 309(c)(5)(A), as anended by NACARA § 203(a)(1), 111 Stat.
at 2196.°®* This language is effective as though included in the
IIRIRA and remains in effect today. NACARA § 203(f), 111 Stat. at
2200. It is this language that we nust interpret.

B. Plain Meaning of the IIRIRA's General Transitional Rule

In interpreting the general transitional rule of the IIRIRA we
ook first to the precise |anguage of the statute as it currently
exi sts. The paranmount index of congressional intent is the plain
meani ng of the words used in the statute taken as a whole. |INS v.
Cardoza- Fonseca, 480 U S. 421, 431 (1987); Matter of Mchel, Interim
Deci sion 3335 (BI A 1998). Were the | anguage is clear, we nust give
ef fect to the unanbi guously expressed i ntent of Congress. Chevron
US A, Inc. v. Natural Resources Defense Council, Inc., 467 US
837, 843 (1984). On its face, we find the revised |anguage of
section 309(c)(5)(A) of the I RIRA to be unanbi guous.

The Il RIRA, as revised by section 203(a)(5) of the NACARA, contains
“Transitional Rules Wth Regard to Suspension of Deportation.”
Since the 11 RIRA renoved suspension of deportation fromthe Act, we
glean fromthis title that Congress i ntended these rules to apply to
suspensi on of deportation applications pending as of the date the
I RIRA’ s changes took effect.

8 Subparagraphs (B) and (C) of the transitional rules identify the
cases to which the general rul e does not apply: respectively, cases
in which the Attorney GCeneral elects to termnate deportation
proceedings and initiate rempoval proceedings in their place, and
certain classes of aliens who have been granted tenporary protection
fromdeportati on. Those exceptions are not inplicated in this case,
because the respondent remains in deportation proceedi ngs and does
not fall within any of the classes of aliens who qualify for speci al
treat ment under the NACARA. See I RIRA § 309(c)(5)(CO, as anended.

5
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Under these transitional rules, the general provision applies the
stop time rule of section 240A(d) of the Act to all Orders to Show
Cause, irrespective of the date of issuance. W read this |anguage
as requiring us to apply the stop time rule of cancellation of
renoval to all pending applications for suspension of deportation,
unl ess expressly exenpted fromthe general rule.

C. NACARA' s Revision of the General Transitional Rule

VWile we find the | anguage of the general transitional rule to be
unambi guous, we observe that this |anguage is the product of
| egislative refinenent, whichitself reflects congressi onal purpose.
Accordingly, we look to the inplenmenting statute to confirmthat our
reading of the general transitional rule is consistent with the
| egislative intent underlying it. See Matter of Fuentes-Canpos,
Interim Decision 3318 (BI A 1997); WMatter of WF-, Interim Decision
3288 (BI A 1996); cf. Mastro Plastics Corp. v. NLRB, 350 U S. 270,
285 (1956) (“'In expounding a statute, we must not be guided by a
singl e sentence or menber of a sentence, but | ook to the provisions
of the whole law, and to its object and policy.””) (quoting United
States v. Heirs of Boisdore, 49 U S (8 How ) 113, 122 (1850)).

In ascertaining the plain neaning of a statutory provision, we
construe the | anguage in harnony with the wordi ng and desi gn of the
statute as a whole. K Mart Corp. v. Cartier, Inc., 486 U S. 281,
291 (1988); WMatter of Fuentes-Canpos, supra. The introduction or
extraction of |anguage sheds light on the congressional intent
behind the legislation. Russello v. United States, 464 U S. 16, 23
(1983); cf. Matter of Ginberg, 20 I &N Dec. 911 (BI A 1994).

The NACARA nodified the IIRIRAs transitional rule in two
significant ways. First, it amended section 309(c)(5) of the I RIRA
to replace the reference to “notices to appear” with “orders to show
cause.” In addition, it partitioned section 309(c)(5) into
subsections containing the general transitional rule and the
particul ari zed exceptions to the general rule.

1. Substitution of Chargi ng Docunents
VWhen Congress collapsed deportation and exclusion into renoval

proceedings, it excised fromthe Act all references to “order to
show cause” and inserted “notice to appear” wherever reference to a
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chargi ng docunent was nmde.* W can reasonably infer from these
revi sions that Congress chose to renove fromthe Act a termof art
t hat had been rendered obsol ete.

Al t hough Congress elimnated all references to “orders to show
cause,” it did not direct that proceedi ngs currently bei ng conducted
in deportation or exclusion be termnated and reinitiated in
renoval. See IIRIRA 8§ 309(c)(2), 110 Stat. at 3009-626 (Il eaving
term nation and reinstitution of proceedings to the discretion of
the Attorney GCeneral). Rat her, Congress allowed existing
proceedings to continue uninterrupted and to conclude in their
normal course, reserving the new system for proceedings initiated
after the IIRIRA took effect. See IIRIRA § 309(c)(1), 110 Stat. at
3009- 625. Ther ef or e, deportation and renoval pr oceedi ngs
tenmporarily coexist in tinme.

Inits original form section 309(c)(5) of the Il R RA provi ded t hat
all notices to appear, irrespective of the date of issuance, are
subject to the stop tine rule of the newy created section 240A(d)
of the Act. The transitional rule for suspension of deportation
referred to the “notices to appear” and thus created the confusion
we sought to resolve in Matter of N-J-B-, supra.

Section 203 of the NACARA clarifies the transitional rule through
the substitution of the term“orders to show cause” for “notices to

appear.” Read sinply, section 309(c)(5)(A) states that the stop
time rul e applies generally to cases in which an Order to Show Cause
has been issued, i.e., deportation cases. W glean from the

extraction of the term “notices to appear” that Congress does not
mean to limt the stop time rule to cases brought in or reinstituted
in renoval proceedings. To the contrary, we observe the
transitional rule to apply broadly and inmedi ately to applications
for relief in deportation proceedings, as evidenced by the
conpr ehensi ve inclusion of Orders to Show Cause “issued before, on

or after” the IIRIRA's effective date. |In fact, given the breadth
of this | anguage, we discern a clear legislative intent to apply the
stop tine rule to all applications for this particular type of

4As atermof art, “order to show cause” was i ntroduced into the Act
fairly recently, when Congress enacted stricter rules regarding
deportation proceedi ngs conducted in absentia. See |Inm gration Act
of 1990, Pub. L. No. 101-649, § 545, 104 Stat. 4978, 5061-62. Prior
to that, orders to show cause were a creature of regulation. See
Understanding the Inmmigration Act of 1990 10-5 (Stephen Yal e-Loehr
ed., 1991).
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relief, whether in the form of suspension of deportation or
cancel | ati on of renoval.

2. Recitation of Exceptions

The second significant change in section 309(c)(5) of the IIRIRA
is the lengthy articulation of the classes of aliens who are not
subject to the stop time rule of 240A(d) of the Act. The concerted
effort of Congress to identify, with considerable particularity,
t hose i ndividuals who are exenpt fromthe general rule enhances the
conprehensive nature of the general rule and underscores a
congressional intent to apply the stop tinme rule as universally as
possi bl e. c. 2A Norman J. Singer, Sutherland Statutory
Construction § 47.11, at 144-45 (4th ed. 1984) (observing that
exceptions may clarify that the general rule applies to all not
except ed) . The carefully articulated exceptions to the genera
transitional rule reinforce our conclusion that Congress intended to
apply the general rule as broadly as possible and therefore apply
the stop time rule as conprehensively as possible to applications
for like relief.

The NACARA is framed, not as a technical correction to the Il R RA
but as a clarification of it. See NACARA, tit. Il, 111 Stat. at
2193; see also Al nendarez-Torres v. United States, 118 S. . 1219,
1226 (1998) (noting that the title of a statute and heading of a
section may be used to interpret the statute). The NACARA further
devel oped the transitional provisions of the Il R RA and, through the
nmodi fications di scussed herein, better articulated the inclusion of
applications for suspension of deportation in the stop tine rule.
Thus, in addition to finding the | anguage of the general rule to be
clear on its face, we also find that Congress intended the | anguage
to be read in this manner

D. Legislative History of the NACARA

W are satisfied that the plain meaning of section 309(c)(5) of the
IIRIRA, as revised, gives effect to the stop tine rule in all
suspensi on of deportation cases. W are also satisfied that our
readi ng conforns to the construction of the statute as a whole. W
therefore need not resort to legislative history to interpret the
| anguage at issue. Chevron, U S. A v. National Resource Defense
Council, Inc., supra.

We are cogni zant, however, that section 240A(d)(1) of the Act,
whi ch contains the stop time rule, nmakes no explicit reference to
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“orders to show cause” or deportation cases.® This om ssion is not
probl ematic to our reading of the transitional rul e when we consi der
the design of the statute “as a whole.” K Mart Corp. v. Cartier,
Inc., supra; Matter of Punu, InterimDecision 3364 (Bl A 1998). The
transitional rules in the IIRIRA are designed to fit expiring
constructions and terns of art into a new legal framework and
necessarily will resort to the vocabulary of the old law to direct
affected parties to the provisions of the new See IIRRA
§ 309(d)(2), 110 Stat. at 3009-627 (providing that for purposes of
carrying out the Act, any reference to an order of renoval includes
reference to an order of deportation); see also United States v.
Pantin, 155 F.3d 91 (2d Cr. 1998), cert. denied, 119 S. C. 835
(1999); United States v. Ventura-Candelario, 981 F. Supp. 868
(S.D.N.Y. 1997), aff’'d, 164 F.3d 620 (1998), cert. denied, 119
S. . 1073 (1999). Gven the inherent nature of all transitiona

rules, we can readily deduce that Congress sinply sought to avoid
reinserting termnology that had been purposefully renoved and
render ed superfluous vis-a-vis all other provisions of the Act. Cf.
1A Singer, supra, 8 20.21 (4th ed. 1986) (stating that better
legislative drafting dictates that tenporary provisions not be
pl aced in the body of the permanent |aw).

Nonet hel ess, insofar as the oni ssion night be considered to create
an anbiguity in the statute, we look to the legislative history of
the NACARA to further denonstrate the congressional intent behind
the general transitional rule and the revisions nmade by the NACARA
See INS v. Cardoza-Fonseca, supra, at 432 n.12 (holding that the
court may look to the legislative history to determ ne whet her there
is “clearly expressed | egislative intention” that conflicts with the
| anguage used).

5 Section 240A(d) (1) of the Act provides:

For purposes of this section, any period of continuous
resi dence or continuous physical presence in the United
States shall be deened to end when the alien is served
a notice to appear under section 239(a) or when the
alien has conmitted an offense referred to in section
212(a)(2) that renders the alien inadm ssible to the
United States under section 212(a)(2) or renovable from
the United States under section 237(a)(2) or 237(a)(4),
whi chever is earliest.
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The NACARA was passed as part of an appropriations package. See
District of Colunbia Appropriations Act, 1998, Pub. L. No. 105-100,
111 Stat. 2160 (1997). Prior to the addition of the NACARA, that
package contained no imrgration provisions, and even after its
addition, the pertinent commttee report made no reference to the
NACARA or its provisions. See S. Rep. No. 105-75 (1997), available
in 1997 W 583231.

VWen t he Senat e passed the bill containi ng the NACARA, however, the
Senate directed the Appropriations Conmittee, under a unani nmous-
consent agreenent, to prepare an explanatory statenment on the bill.
See 143 Cong. Rec. S12658, available in 1997 W 712581.
Significantly, this statenent was prepared before either the House
or the Senate had signed the bill and thus preceded its enroll nment
and presentation to the President. See 2A Singer, supra, § 48.04,
at 300-02 (stating that the history of |egislative events up to the
point of enactnment may be used to interpret a statute). The
expl anatory statement asserts its authority at the outset: “The
| anguage and al | ocations set forth in Senate Report 105-75 shoul d be
conplied with unless specifically addressed to the contrary in the
acconpanying bill and statenent.” 143 Cong. Rec. S12658 (enphasis
added). In the absence of any conpeting or conflicting record, we
are satisfied that this explanatory statenment represents the npst
aut horitative articulation of congressional intent available to us.
Cf. 2A Singer, supra, 88 48.04, 48.14, at 300-02, 334-35 (stating
that committee reports are extensively used as sources of
legislative history and that conmttee nmenber statenents are
af forded the sanme weight as formal comittee reports).

The expl anat ory st at ement contai ns a secti on-by-section expl anati on
of the NACARA, as contained in Title Il of the bill. The relevant
portion of that statement provides in its entirety as foll ows:

Section 203 nodifies certain transition rules established
by IIRIRA with regard to suspension of deportation and
cancel | ation of renmoval. The changes state that the “stop
time” rule established by that Act in section 240A of the
INA shall apply generally to individuals in deportation
proceedi ngs before April 1, 1997, with certain exceptions.
They also state that the rule shall not apply to certain
applicants for suspension of deportation. . . . The
exception includes certain Sal vadorans and Guat ermal ans who
were nmenbers of the ABC class or applied for asylum by
April 1, 1990 and derivatives as specified in the statute,
as well as applicants from the fornmer Soviet Union and
Eastern Europe who cane here by Decenber 31, 1990 and

10
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applied for asylumby Decenber 31, 1991 and derivatives as
specified in the statute. Section 203 al so makes cl ear
that in order to obtain cancellation these individuals have
to neet the standards laid out in that section, rather than
the ones laid out in section 240A of the INA. Finally, the
section provides for tenporary reductions in visas
avail able under the “diversity” and “other workers”
imm gration categories, with the reductioninthelatter to
take effect after those in the backl og have recei ved vi sas.

143 Cong. Rec. S12660 (enphasis added). This statenent reflects an
express intention to apply the stop tinme rule of section 240A of the
Act to deportation cases, not just to rempval cases, and to apply
that rule generally as of the effective date of the Il RIRA

VWhen the NACARA was first presented to the House, the Senate
Appropriations Commttee prepared an expl anatory nenorandum on the
NACARA | anguage specifically. That nenorandum contai ned a secti on-
by-section analysis of the bill, which referred to our decision in
Matter of N-J-B- by nane and endorsed it, explaining as follows:

Section 203(a) anmends the transition rule governing
eligibility for suspension of deportation for those who
were in exclusion or deportation proceedings as of April 1,
1997, the effective date of IIRIRA Under the rules in
effect before then, [an] otherw se eligible person could
qual i fy for suspension of deportation if he or she had been
continuously physically present in the United States for
seven years, regardl ess of whether or when the I mmgration
and Naturalization Service had initiated deportation
proceedi ngs agai nst the person through the issuance of an
order to show cause (“OSC’) to that person. As a result,
people were able to accrue tine toward the seven-year
cont i nuous physi cal presence requirenent after they al ready
had been placed in deportation proceedi ngs.

IIlRIRA changed that rule to bar additional tinme for
accruing after receipt of a “notice to appear,” the new
docunent the Act created to begin “renoval” proceedings,
the repatriation nmechanism [IRIRA substituted for
deportation and exclusion proceedings. Over a strong
dissent, a majority of the Board of Inmgration Appeals in
Mater of N-J-B [sic] interpreted |1 RIRA Section 309(c)(5)
to apply not only prospectively in renoval cases initiated
by means of this new document but also retroactively to
those who were in exclusion or deportation proceedings

11
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initiated by an order to show cause. On July 10, 1997
Attorney General Reno vacated and took under review the
BIA's decision in Matter of NJ-B-.

Section 203(a) generally codifies the nmajority decision in
Matter of N-J-B [sic] by stating explicitly that orders to
show cause have the sane "stop tine” effect as notices to
appear. Excepted fromretroactive application of the “stop
time” rule are (1) those whose cases are term nated and
reinitiated pursuant to I RIRA Section 309(c)(3); and (2)
those who, based on their special circunstances, are
eligible for relief fromrepatriation under this Act, as
descri bed bel ow

143 Cong. Rec. S12265, S12266, available in 1997 W 693186 (enphasis
added). The | anguage of section 203(a) of the NACARA, as presented
to the House, is the sane | anguage that was ultimtely enacted.

Al t hough the cormittee report may itself contain no | anguage about

the congressional intent behind the NACARA, these statenents
reflect, in no uncertain ternms, a clear intent by Congress to apply
the stop time rule to all but discrete sets of cases. These

statenments al so refl ect congressi onal awareness of the issue raised
in Matter of N-J-B-, supra, and an intention to resolve that issue
t hrough the NACARA' s revi sions. Thus, we find the |egislative
history of the NACARA consistent with our interpretation of the
transitional rules.

E. Application of the Stop Time Rule

Accordi ngly, having considered the | anguage of section 309(c)(5)
of the IIRIRA, its construction, and its legislative history, we
conclude that section 309(c)(5)(A), as anended by the NACARA
i ncl udes applications for suspension of deportation. Therefore, we
al so conclude that the stop time rule of section 240A of the Act
applies to suspension of deportation applications generally, and
that only those applications that fall within the anbit of sections
309(c)(5)(B) and (C) of the IIRIRA, as anended, are exenpt.®

5 W are aware that the respondent asserts it would be inproper to
“retroactively” apply the provisions of the IIRIRA to his case
However, whether or not the statute has a retroactive effect, the
out come i s the sane since Congress has clearly directed this result.
See Landgraf v. USI Film Products, 511 U S. 244 (1994); United
(continued...)

12
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V. CONSTI TUTI ONALI TY OF CLASS EXEMPTI ONS

The respondent argues that the class exceptions nmade i n t he NACARA
i nproperly and unconstitutionally draw di stinctions between groups
of aliens. As a general matter, this Board is without jurisdiction
to entertain such constitutional argunents. See Matter of
Fuent es- Canpos, supra; Matter of G, 20 I1&N Dec. 529 (BIA 1992).
Thus, the propriety of these cl ass exenpti ons cannot cone before us.

V. CONCLUSI ON

The respondent was served with an Order to Show Cause before he had
acquired 7 years of continuous physical presence in the United
States. Under the transitional provisions of the Il RIRA as amended
by the NACARA, the respondent’s period of continuous physical
presence concluded when he was served with a chargi ng docunent.
Accordingly, he is unable to satisfy the eligibility requirenents
for suspension of deportation, and his application for that relief
is properly pretermtted.

ORDER:  The appeal is dism ssed.

FURTHER ORDER: Pursuant to the Inmgration Judge’'s order and in
accordance with our decision in Matter of Chouliaris, 16 |&N Dec.
168 (BIA 1977), the respondent is pernmitted to depart from the
United States voluntarily within 30 days fromthe date of this order
or any extension beyond that time as nmay be granted by the district
director; and in the event of failure so to depart, the respondent
shal |l be deported as provided in the Immgration Judge' s order.

CONCURRI NG OPINION: Lory Diana Rosenberg, Board Menber, in which
Qustavo D. Villageliu, and John GQGuendel sberger, Board Menbers,
j oi ned

| respectfully concur. On the whole, | believe that the magjority’s
readi ng of the statute is reasonable and that the result they reach
here is correct. I wite separately, however, because | am
concerned that this decision be placed in the proper context and not
be read to wunduly restrict eligibility for suspension of
deportati on.

(...continued)
States v. Hemme, 476 U.S. 588 (1986).
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First, | nmust qualify ny endorsement of the nmgjority’s
interpretation of the |anguage of the transitional rules regarding
suspensi on of deportation as set forth in section 309(c)(5) of the
Illegal I'mmgration Reformand | nm grant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-627
(“I' RIRA"), as anended by the N caraguan Adjustnment and Centra
Anerican Relief Act, Pub. L. No. 105-100, tit. Il, 111 Stat. 2193
(1997) (“NACARA"). | do not agree that the statutory |anguage is
plain onits face, as there is an i nherent anbi guity between section
309(c)(5) of the I RIRA, as revised, and section 240A(d)(1) of the
Immigration and Nationality Act, 8 U S.C. § 1229b(d)(1) (Supp. II
1996), which is created by the inconsistent termnology used in
t hose provi sions.

As the majority has di scussed, one provision speaks excl usively in
terns of deportation proceedings, the other in terns of renova
proceedi ngs. The incongruity in term nology introduces sufficient
anbiguity to preclude any “plain” reading of the statute, and |
necessarily would resort to principles of statutory construction to
interpret the transitional rules. C. INS v. Cardoza-Fonseca, 480
U S. 421, 430-31 (1987). Therefore, while the majority’s conclusion
that section 240A(d)(1) of the Immgration and Nationality Act

applies generally to all pending deportation cases is not
unreasonable, | am less confident than the mmjority that the
statutory |anguage conveys Congress’ intent as clearly as our

opi ni on suggests.

Second, | note that this decision is limted to the question of
determ ning the application of what the majority refers to as the
“stop time rule” to circunstances in which 7 years was not accrued
prior to the service of the Order to Show Cause. The respondent,
havi ng entered i n May of 1989, was approxi mately 2 nonths shy of the
requisite 7 years’ continuous physical presence when he was served
with an Order to Show Cause in March of 1996. Qur decision goes no
further than to say that, because he failed to acquire those 7 years
before the service of the Oder to Show Cause, the IIRRA s
transitional rules for suspensi on of deportati on deemhi mineligible
for that formof relief. W conclude no nore than that the Il R RA
di ctates that section 240A(d)(1) applies in this instance.

We have not fully considered the operation of section 240A(d) (1)
of the Act for all purposes. In particular, we do not here
determine what occurs once a charging docunent seeking the
respondent’s renoval is issued, and the service of that docunent
brings the accrual of a period of physical presence accunul ated

14
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prior to its service to a close.! Specifically, today' s decision
does not address whether a respondent m ght begin anew to accrue
time toward future eligibility for relief, follow ng the service of
a chargi ng docunent. | enphasize that the Act, the I RIRA, and the
NACARA all are silent on this score, as is our ruling today.

Third, | amconcerned | est enthusiasmfor settling on a “universal”
application of a “stop tinme” rule that cuts off eligibility for
di scretionary relief cause us to lose sight of the flexibility of
the transitional rules or erroneously assume that such a rule
conpel s unjust results. The result reached by applying the
principles of statutory construction to support the majority’s
readi ng i s not unreasonabl e and i s supported by | egislative history,
and | therefore do not take issue with the result that we have
reached. Nonethel ess, | ooking at the current | anguage of the Il RIRA
and the renedi al changes nmade by the NACARA, | discern a legislative
goal of simplicity, not stringency.

VWil e Congress may have crafted a one-rule-fits-all schene, it
neither dictated its use nor required its stringent application in
every case. To the contrary, Congress gave the Attorney GCeneral
wide latitude in the handling of transitional cases, granting her
the discretion both to apply new procedures to certain pending
deportation proceedings, and to terminate certain other pending
proceedings and reinitiate them under the |IIR RA provisions
applicable to renmoval proceedings initiated after April 1, 1997
See I RIRA 88 309(c)(2), (3), 110 Stat. at 3009-626, as anended by
NACARA § 203(a)(2), 111 Stat. at 2198; see also 8 CF. R § 240.16
(1998) (providing that the Attorney Ceneral shall have the sole
di scretion to apply new renoval procedures or to termnate certain
cases and initiate renoval pr oceedi ngs) ; cf. al so, e.d.,
Ronero-Mrales v. INS 25 F.3d 125, 128 (2d Cr. 1994) (finding that
the statute and regulations afforded considerable room for the
exerci se of discretion consistent with equitable and humanitarian
concerns).

These transitional provisions reflect that Congress was aware of
the potential inequities that nmight be created by the broad

1 Sections 309(c)(2) and (3) of the Il RIRA suggest that the service
of an Order to Show Cause is not always the determ native factor in
cal cul ating the period of continuous physical presence. See |IIRRA
88 309(c)(2), (3), 110 Stat. at 3009-626. Consequently, the
majority’s reference to the “stop tine rule” should not preclude
exam ni ng the actual | anguage of section 309(c)(5) of the Il RIRA, as
anended by Congress in the NACARA. As Abraham Lincoln once said,
“I'f you call a tail a leg, how many |legs has a dog? Five? No;
calling a tail a leg don't nake it a leg.” Bartlett's Fanmliar

Quot ati ons 458 (Morley ed. 1951).
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application of the “stop tine” rule, and provided the Attorney
Ceneral a generous grant of discretion through which to aneliorate
such harsh consequences. In fact, the effect of the exercise of
such discretion would be to assess physical presence fromthe date
of entry through service of the Notice to Appear for such
reinitiated proceedings. | therefore enphasize that our decisionin
no way limts or detracts from the statutory failsafe of the
Attorney Ceneral’s discretion to reinitiate proceedings under
section 240A of the Act, as provided under section 309(c)(3) of the
IIRIRA. See 8 C.F.R § 240. 16.
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